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OZET

Bu ¢alisma, sézlesme amacimin genel ahlak kurallar1 denetimine tabi
tutulmasi yoniinden bir degerlendirmeyi igermektedir. Degerlendirme Tiirk ve
Isvicre Hukuklar1 yoniinden doktrin ve yargi kararlar1 esas alinarak
genisletilmis olup 6ncelikle sozlesme 6zgiirliigiine bagli olarak Tiirk Borglar
Kanunu m. 26 ve m. 27 hiikiimleri ile “sozlegmenin igerigi” kavrami
detaylandirilmaktadir. Calismada genis anlamda s6zlesme igerigine dahil olan
sOzlesmenin amaci ve sinirlar1 da 6zel olarak ortaya konulmaktadir. Zira
bilhassa taraflara ait saik ve soOzlesmenin sebebi (causa) yoniinden
sOzlesmenin amaci ile var olan farklarin ortaya konulmasi 6nem tasimaktadir.
Belirlenen amag dogrultusunda s6zlesmelerde genel ahlaka aykirilik denetimi
yapacak olan hakimin hangi esaslar1 incelemesi gerektigi 6zel olarak
vurgulandiktan sonra sézlesmenin dogrudan ve dolayli amaci kavramlan
agiklanmakta ve amaci genel ahldka aykir1 s6zlesmeler ile genel ahlaka aykin
amagla diizenlenen soyut borg ikrarlar1 bakimindan denetimin kapsam
belirlenmektedir. Amaci genel ahldka aykir1 sézlesmeler yoniinden denetimin
kapsami incelenirken borglandirici islemler ve tasarruf islemleri arasindaki
ayrima da isaret edilmektedir. Soyut borg ikrarlar1 yoniinden ise Tiirk Borglar
Kanunu m. 81 hitkmii ¢ergevesinde bir degerlendirmeye de yer verilmektedir.
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ABSTRACT

This study includes an evaluation about applying the morality control on
the purpose of the contract. The evaluation is expanded on the basis of
doctrinal and judicial decisions under Turkish Law and Swiss Law. Articles
26 and 27 of the Turkish Code of Obligations (“TCO”) and the concept of
“content of the contract” are primarily elaborated based on freedom of
contract. In the study, the purpose of the contract included in the content of
the contract in a broad sense and the limits of the contract are also specifically
put forth, especially because it is of importance to reveal the differences of the
parties’ motives and the cause of the contract from the purpose of the contract.
After specifically emphasizing the principles to be observed by the judge, the
concepts of direct and indirect purpose of the contract are explained, and the
scope of the morality control is determined. While examining the scope of the
control regarding the contracts, the purpose of which is contrary to morality,
the distinction between obligatory transactions and dispositive transactions is
also pointed out. In terms of abstract debt acknowledgments, an evaluation
within the framework of Article 81 of the TCO is also included.
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