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Oz Zorunlu gecit hakki hem isvigre hem de Tiirk hukuk sistemlerinde taginmaz maliklerinin komsuluk iliskileri bagla-
minda ileri siirebilecegi istisnai nitelikte bir ayni haktir. Buna gore genel yola gikmak igin yeterli gegidi bulunmayan
malik, zorunlu gecit hakk ile en az zarar verecegi komsu veya kemsularindan tam bir bedel karsiliginda kendisine
gecit irtifaki tanimasini isteme hakkina sahiptir. Bu hakkin kullanimi hem kamu yarari hem de bireysel milkiyet
hakki arasinda denge kurmayi gerektirir. Zira zorunlu gecit hakki, niteligi geregi yalnizca mulkiyet hakk ile degil, ayni
zamanda kemsuluk hukuku ile de yakin baglanti ve etkilesim icindedir. isvigre Medeni Kanun'u (CC m 694) ve Tiirk
Medeni Kanunu'nda (TMK m 747) yer alan dizenlemeler gecit ihtiyacini karsilamak amaciyla benzer cergevelerde
olusturulmustur. Ancak bilhassa gecit hakkina dayanak teskil eden zorunluluk bakimindan malik kusurunun etkisi,
bu etkinin mirasgilara gecip gecmeyecedi sorunu, tescil isleminin zorunlu gecit hakkina iliskin etki ani ve bunun
sonuglarina iliskin hususlar dnem tasimaktadir. Bu nedenle belirtilen hususlarin ayri ayri degerlendirilmesi isabetli
goriilmistir. Nitekim gegit hakkina iliskin ihtiyag halinin, malik tarafindan bizzat yaratilmasi durumunda zorunlu
gecit hakki uygulama alani bulamaz. Buna karsilik ayni durumun mirascilar Ozerindeki etkisi ise tartismaya agiktir. Bu
calismada, Isvicre Federal Mahkemesi'nin 15/01/2024 tarihli ve 5A_307/2023 sayili karan esas alinarak zorunlu gegit
hakki bakimindan malik kusurunun neleri kapsadig ve bu kusurun miras¢ilar dzerindeki etkileri ile hakkin tesciline
ait doktrin ve yarg kararlarnindaki Gnemli hususlar birlikte degerlendirilmektedir.

Abstract The right of necessary passage is an exceptional real right that property owners may invoke within the framework
of neighborhood relations in both the Swiss and Turkish legal systems. Accordingly, an owner who lacks sufficient
access to a public road has the right to request from one or more neighboring property owners the establishment of
a right of passage through their land, in exchange for full compensation, provided that it causes the least damage.
The exercise of this right requires balancing public interest with the right to private property, as the right of necessary
passage is not only related to property rights but is also inherently linked to the law of neighboring properties.

Although the provisions of the Swiss Civil Code (Art 694 CC) and the Turkish Civil Code (Art 747 TCC) are structured
similarly to address this need, certain aspects require separate evaluation due to their legal significance, particularly
the effect of fault on the request for a right of passage, whether such fault can be attributed to heirs, the moment and
legal impact of registration, and the consequences thereof. This is because the right of necessary passage cannot
be applied if the owner has personally caused the state of necessity. However, the effect of this situation on the
heirs remains a matter of legal debate.

Auf | Citation: Ates, D, ‘Isvicre Federal Mahkemesinin 15/01/2024 Tarihli Karan Gercevesinde Zorunlu Gecit Hakkina iliskin Bir
b6 Degerlendirme' (2026) 84(2) istanbul Hukuk Mecmuasi-Istanbul Law Review 539. https://doi.org/10.26650/ mecmua.2026.84.
2.0003

&) This work is licensed under Creative Commons Attribution-NonCommercial 4.0 International License. ®®
© 2026. Ates, D.
B9 Sorumlu Yazar | Corresponding author: Derya Ates deryaates@hacettepe.edu.tr

= istanbul Hukuk Mecmuasi-Istanbul Law Review
== https://mecmua.istanbul.edu.tr/ 539

EﬁH;} 1 e-1s5N: 2667-6574




isvicre Federal Mahkemesinin 15/01/2024 Tarihli Karari Cercevesinde Zorunlu Gegit Hakkina iliskin Bir Degerlendirme 57  Ates, 2026

Anahtar Kelimeler

Keywords

In this study, based on the decision of the Swiss Federal Supreme (Dated January 15, 2024, Case No. 5A_307/2023), the
scope of the property owner's fault in the context of the right of necessary passage and its effects on heirs, along
with significant doctrinal and judicial opinions regarding registration, are evaluated together.
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