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BiYOLOJIK OLARAK “EBEVEYN” HUKUKEN “UCUNCU KiSi”:
EVLAT EDINME SONRASI GENETiK ANA BABANIN COCUKLA
KiSISEL ILiSKi KURMA HAKKI

Biologically a “Parent,” Legally a “Third Party”:
The Biological Parents’ Right of Contact with the Child Following Adoption

Derya ATES’

Oz

Evlat edinilen gocugun genetik ana ve babasiyla kigisel iligki kurup kuramayacag, Tiirk aile
hukukunda agik bir yasal diizenlemeye konu olmamakla birlikte hem doktrinde hem de yargi
kararlarinda giderek 6nem kazanan tartismali meselelerden biri halini almigtir. Bu tartigmanmn
temelinde, Tiirk Medeni Kanunu’nun benimsedigi evlat edinme sisteminin kendine 6zgii yapisi
bulunur. Zira Isvigre hukukunda kabul edilen tam evlat edinme sisteminin aksine, Tiirk Medeni
Kanunu evlat edinme ile genetik ana ve baba ile ¢ocuk arasindaki soybagini sona erdirmemekte;
evlatligin naklen geldigi aile kiitiigii ile evlat edinenin aile kiitiigii arasindaki hukuki bagin devamin
Gngdrmektedir. Bu nedenle evlat edinme sonrasinda genetik ebeveyn ile ¢ocuk arasindaki kigisel
iliskinin hukuki akibeti belirsizligini korur. Bu ¢aligma, éncelikle evlat edinme sonrasinda genetik
ana ve babanin gocukla kigisel iligki kurma hakkinin devam edip etmedigini; bu hakkin kabuli
halinde ise hukuki dayanagmi, kapsamini ve kurulma sartlarim Tiirk ve Isvigre hukuklar ile
yargl kararlar1 ¢ergevesinde incelemektedir. Caligmada, mevcut Tiirk evlat edinme sisteminin
bu konuda énemli sistematik sorunlar dogurdugu ortaya konulmakta ve gocugun istiin yararim
esas alan daha tutarli bir yasal modele duyulan ihtiya¢ degerlendirilmektedir.
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Abstract

Whether an adopted child may have contact with his or her biological parents has become one
of the controversial issues that has gained increasing importance in both legal scholarship and
judicial decisions, although it is not expressly regulated by Turkish family law. At the heart of
this debate lies the distinctive structure of the adoption system adopted by the Turkish Civil Code.
Unlike the full adoption system recognised under Swiss law, the Turkish Civil Code does not
terminate the legal parent-child relationship between the biological parents and the child upon
adoption; rather, it provides for the continuation of the legal link between the family register from
which the adoptee originates and the family register of the adoptive parent(s). For this reason,
the legal status of contact between the biological parent(s) and the child after adoption remains
uncertain. This study first examines whether the biological parents’ right of contact with the
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child continues after adoption. If such a right is recognised, it further examines its legal basis,
scope, and the conditions for its establishment within the framework of Turkish and Swiss law
and judicial decisions. The study demonstrates that the current Turkish adoption system gives
rise to significant systematic problems in this respect and evaluates the need for a more coherent
legislative model based on the best interests of the child.
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